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OPINION AND ORDER

This case 1is before the Board upon the agency’s
petition for review of the January 18, 1989, initial
éécision, which reversed its action removing the appellant
from her position. For the reasons discussed below, the
Board GRANTS the agency’s petition for review under 5 U.S.C.
45‘7701(ej(1),.AFFIRMS'the initial decision in its finding
‘?ﬁat "théjﬁfabpellant failed to show reprisal and
'éiécriﬁihatf6ﬁ~based on séx, REVERSES the initial decision

in its?findip§°£hat,the agency’s charges were not sustained



and that the appellant established discrimination based on

physical handicap, and SUSTAINS the appellant’s removal.

BACKGROUND

The agency removed the appellant from her position as
Pharmacologist based on the charges of faﬁ'ilure to follow
written instructions and absence without leave (AWOL). See
Initial Appeal File, Tab 6, Subtab 34. The charges arose;

out of the appellant’s failure to report for duty in tpé

to chemicals in the lab,1 her failure

supervisor, as requested, of her intentions:

position with the agency, and her unauthorizé&-aﬁﬁenée"frqm

work from Mas 16, 1988, until July 15, 1988,.thé“é”
notlcet:of proposed removal. Id. at Subtxb; 340_ ,
appellant appealed her removal to the Dallas Reglonal Offlce
of the Board, disputing the charges and ralslng the
affi:mative defenses of reprisal for having engaged in
alleged protected activities and discrimination based on sex
and physical handicap. Id. at Tabs 1, 16.

The administrative judge found the agency action not
sustained. Shg found that the appellant properly refused.to
follow her supervisor’s instructions to report to work

'beca\isa .her uncontradicted te'stilﬁony established , that she

311 The appellant had worked in an pfflce setting 1mmed1ately‘
ljprlor to ‘her. d1v1s10n 5 de0151on in 1988 to shift some of
~the work empha51s to the lab, to whlch she was reassigned.

- See id. at Tab 6, Subtab 7. :



experienced severe resﬁiratoryldifficulties when exposed to
chemicals in the 1ab.‘ The administrative judge also found
‘that the agency -unreasonably refused to aEcept he
supporting medical documentatlon the appellant presented

As to' the appellant' aff1rmat1ve~ defenses, the
admlnlstratlve judge found that she dld not establlshr
reprisal because her opposxtlon to a peer rev1ew system, on‘
which she based her reprlsal claim, was ‘not. a protected
activity under 5 U s c..-\§ zaoz(b)(a) or § 2302(b)(9) : The
admlnlstratlve judge ‘further found that "even if ‘the
appellant had shown that she had engaged in a- protected’f"r
act1v1ty, she d1d not show that reta11atlon was. ‘the.-
motivating factor for her reassxgnment to lah work. ﬁThe
admlnlstratlve judge also found that the appellant failed tor
shcw sex dlscrwmlnatlon because,’although she showed that,
she was a member of a protected group,‘she d1d not present'
%;ev1dence sufficient to shOthhat~she was denieéyleave;whfleﬁ

fmale employees 51m11arly eltuated were . granted leave 2_¥Jih¢

.'rf

The admlnlstratlve' Judgex founo,f”however,# that the
agency discriminated agaznst the appellant based on herf
physlcally hcndlcappxng condltlon. : In. thls regare,j tﬁé“
administrative Jjudge found that the appellant was a
physically handicapped person. under 29 c F R._§ 1613 702(a);

because her sensitivity to organlc chemlcals l:LmJ.ted her"

2 we concur 11 the admlnlstratlve Judge s flndlngs that the_
appellant failed to prove that her removzl. was motivated by’
reprisal for having engaged in alleged protected activities®
and by discrimination based on sex. The appellant has not;
petltioned for review of these flndlngs. '

- 1. (.t 1



£

‘ability to work. . She 'found that the appellant had
identlfied two positlonsSEOr which she believed she might
have been gualified, and that, although the ‘agency s
personnel specialist testified‘that none . of those p051tlons
existed at the time of the¥hearing, the agency dld not nmeet

its obllgatlon to search for a suitable vacancy for the

Tt

appellant |
) Inf;ts petition for review, the'aéen%y contends, inter
alla, tnat' (1) In acceptlng as, suff1c1ent the appellant'
g\ev1dence as to her 1nab111ty to perform, the admlnlstratlve
“‘Qljudge 1gnored 5 C. F R.-f» Part 339, whlch places upon the
employee the burden of establlshlng that she was medfcally
restrlcted ”1n the perfommance of her dutles, (2) the
appellant 1mproperly refused the .order To report to the lab,
‘ and (3) the appellant is not a qualeled handlcapped
1nd1v1dual R I o |
| The appellant has responded to the petltlon for rev1ew,J

jassertlng the correctness of the 1n1t1a1 dec151on.

ANALYSIS

,;zzhe appel l_an d].d___o

: PR

,Lac ordlngly, 1e agency charges are sustelned.‘ﬁ;ﬂ :fgp”

fi s

')\

20 Ca F R part 339 sets ‘Forth those clrcumstances in

,‘5ch”an agency may reou;re or offer a medical examlnatlon

yﬁand the procedures for dolng so., The appllcable regulatlonh

i -z’:‘-‘-&”r S
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S c.F.R.‘ § :339.301(d), provides in pertinenéﬁ part as

follows:

An agency may offer -‘a medical
examination when an individual has made
a request for medical reasons for a
change in duty status, assignment, or
working conditions or any other benefit
or special treatment ... and the agency,
after it has received and reviewed
medical documentation, determines that
it cannot grant, suppoert, or act further
on the request without verification of
the clinical findings and current
.clinical status.

This regulation places the burden on the employee to
support, with medical evidence, a ééquest for special
treatment based on medical reasons. While the regulation
permits an agency to offer a medical examination if the
employee does not meet this burden, it does not ”require”

the agency to do so.3

The agency contends that, in finding that the appellant
established that she had & medical 1limitation, the
administrative judge errbneously accepted her statements of
sensitivity as constituting adequate medical evidence. The
agency asserts that, in doing so, the administrative judge
apparently relied on the fact tﬁ;t the appellant was unable

/

to obtain the medical records of treatment she allegedly

3 In fact, the Board has noted that 5 C.F.R. part 339,
which: was revised by the Office of Personnel Management in
184, was intended to 1limit significantly the authority of
agencies to order medical examinations for employees in
light of previous abuses. .See Abatecola v. Veterans
Administration, 29 M.S.P.R. 601, 605, aff’d, 802 F.2d 471

(Fed. Cir. 1986) (table):; 49 Fecd. Reg. 1321 (1984). |



received for chemical sensitivity, as well ‘as on the
testimoxj:‘-y of the agency’s medical advisor, Dr. George Smith,
that he was aware of only ore doctor 'in the Eountry who
could pérform the required crilinical work to test for a
sensitivity such as the appellant's. See Petition for
Review (PFR) File, Tab 1, PFR ‘at 14 & n.4. The agency
further contends that the‘ administrative Jjudge erred in
stating that the agency required the appellant to submit
clinical documentation only and that the agency, in fact,
requestéd‘ a range of medical evidence, including clinical
findings. Id. at 14 n.3. The agency alleges that the
appellant did not attempt tce locate records of her alleged
treatment in the 1970;3. for chemical sensitivity, and that,
although she testified that she could not locate medical
records from her present physician, there was no indication
from the physician that such records ever existed. The
agency notes that there was no evidence that the appellant
advised the agencf of her health concerns while working in
an agency lab from 1976-1980, and that the appellant was
reassigned from that lab in 1980 because of difficulties
with her éupervisor, and not because of medical problems.
Id. at 14 n.4.

The administrative Jjudge found, based on the
appellant’s uncontradicted testimony, that she had a
sensitivity tec chemicals. The administrative Jjudge
considered 1letters written by two of the appellant’s

physicians, Drs. Alvin W. Strauss, Jr., and Forrest B.



Miller. Dr. Strauss recommended that the appellant refrain
from lab work because of her previous reaction to chemicals.
See IAF at Tab 6; Subtab 1. Dr. Strauss’s letter related
the appellant’s | history with respect to her exposure to
chemicals. His letter was not, however, based on his own
examination of the appellant. Dr. Miller also recommended
against the appellant’s exposure to organic solvents. While
Dr. Miller treated the appellant for ”severe rhinitis,
conjunctivitis and bronchitis,” and stated that she was
sensitive to organic solvents, he did not treat her for
reactions to those solvents. 1Id. at Subtab 13.

The agency’s medical advisor, Dr. Smith, noted,
however, that clinical records submitted by the appellant
did not show that she should be restricted from lab work.
He noted that there was ”"no data to verify the frequency or
intensity of the exposure to which” the appellant had been
subjected in her prior employment, during which she alleged
rhe became aware of her sensitivity, and that there were “no
abacrmal clinical findings.” Id. at Subtab 20. Dr. Smith
also noted that ®-rays taken on March 8, 1988, when Dr.
Miller saw the appellant, were normal. Dr. Smith further
pointed out that, although an April 19, 1988, clinical note
from the Strauss Clinic ”confirm{ed] Ms. Maulding’s concern
about having a reaction to chemicals, a <clinical
examination of the same date was negative in regard to any
requirement for restriction to chemical exposure. Id. See

also IA¥ at Tab 20.
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-'(With regafd to the igsue of whether there ‘was _. an
available téSting procedure to confirm the appellant’s
'colndition, Dr. Strauss stated that he was not-aware of
anybne wh’é performed “routine pulmonary functi:.o.:{‘ Echallenges
using plotentilally toxic chemicals” and that, while there
were routine tests to induce asthma, use of such éoxic
chemicals for this purpose would create “some risk.” 1Id.,
Appellant Exhibit . X. He also stated that significant
#inhalation of organic solvents to test their effects on
pulmonary function ... would increase risk of pulmonary
damage.” Id., Appellant’s Exhibit Y. Further, Dr. Smith
testified that he knew only one doctor nationwide, in
Denver, <Colorado, who administered chemical sensitivity
testing. See Initial Decision at 5-~6.

Howevey, in a September 30, 1988, letter, Dr. Jerry
Heron, who reviewed the appellant’s medical records at the
request of Dr. Miller, stated that pulmonary studies
performed or. the appellant on April 13, 1988, “demonstrated
normal expiratory flow rates.” Id., Appellant’s Exhibit 2.
He suggested “a methacholine challenge test,” which, if
positive, would have indicated sensitivity *in less than
‘toxic exposures” and would have required no further
#gspecific testing for chemical reactivity or
hypersensitivity.” Id. He noted that only if the
methacholine chélleﬁge test was negative would the
appellant’s doctors “be faced with the difficult task of

proving the presence’ of a chemical irritant.” Id. Dr.



Herbhfdia ﬁd% ihdiéa te whether any risks were 1nvolved in a .
\ methachollne challenge test, and there is no/ evadence of’%
; record to support a flndlng that the test is dangerous.:
l We flnd.that the ey;demce presented by the appellant
, consisted mostly_ ef';her own sabjectlve reporta of
| sen51t1v1ty ‘t.o cnemzc;als., The "‘medlcal evldence fpresented
'”relled on the dppellant' owﬁ stetements of chemical
'sen51t1v1ty or related to OLher medlcal problems not germane"
fatO-SUQh‘SenSltIYlty. Whlle we agree with the administrative
‘:judge<that ﬂhe;agencY'smedical advisor should have informed
the-appellane ol tﬁe.only‘medicél doctor he knew nationwide
who  performed chemical sensitivity tests, we find that the
appellant could have obtained clinical evldence if she had
submitted to a methacholine challenge test e§ Dr. Heron had
recommended to her own physician, Dr. Milleﬁ*' There iz no
medical documentation of record 1nd1cat1ng that the
appellant submitted to such a test. Further, the agency has
asserted that the appellant would have been assigned to a
position with the least exposure to chemicals, that the
agency had ”extensive safety precautions in. the lab to
prevent exposure to these chemicals,” and that the appellant
" had worked in the lab for four years prior to 1980 with no
apparent or documented problemn. See PFR at 17-18. The
appellant does not challenge these assertions in her
esponse to the petition for review. 4

Therefore, we find that the eppellan** has failed to

"support her allegat:.on that her se"ns:n.tlv1ty to chemicals
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warranted her absence from duty. Accordingly, we find that
her refll.zsal‘ to report.' for _duty”in the lab as directed lwas
improper ahd sustain that portion"of the charge"bf failure
'to follow instrudti'ons, as well as the AWOL charge-."‘ See
Prolctor‘ v. Equal Employment Opportunity Commissilor,_z, 27
M.S.P.R. 163, 168-—69 (‘19;'85) (wvhere an employee fails to show
that the work environment does not place“ the employee in
danger of death Oor serious 1n3ury,‘ the employee s AWOL and
refusal to return to work warrant adverse action). See also
Haymore v. Department_ of the Navy, 9 M.S.P.R. ‘499, 504
(198'2),, and Parker v. Department of the Interior, 4 M.S;'P.R.
97, 100 (1980) (an employee's refusal to obey an order‘ is
proper only where the employee 'shows that obedience would

result in death or se Jous bodlly 1njury)

y t

- We note that the admln:l.stratlve 3udge dld not con51der
~the entire charge of fallure to follow instructions. A
portlon ox the charge related to the appel;ant's failure to
notlfy her superv:.sor by June 28, 1988, of her 1ntent10ns

regardlng her employme_nt. The appellant does not assert

A The . initial dec:ls:.on erroveously states that the
appellant “was removad for absence without leave (AWOL) from
May 16, 1988, through the date of bher removal ....7".
"Initial Dec:.sxon at' "1, IAF, Tab 23; see _Allen_v. Veterans
Admlnlstratlon, 38 M.S.P.R. 31, 33 (1"88) {it is error for
- an administrative judge to cons:.der in an AWOL charge any
.period of absence not stated in the proposal noctice). The
record shows, that, with respect to the: AWOL charge, the
agency relled only on the period stated in the proposal
notice; ;May i6, 1988, to July 15, 1988, in removing the -
-appelliant.: ;{owever, the administrative Judge s adjudicatory
error  was not prejudicial to the appellant’s substantive
rlghts and, therefore, does not warrant reversal of the
irnitial dec;sxon "based on that error. See Panter v.
Departnent of the Air Force, 22 M.S.P.R. 281, 282 (19%84)}.-
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“that she was una-.ble. to notify the agency -bacause of medical
or other reasons_. She alleges 1n her response to the
pétition for revieﬁ,however, that her attorneyjcontacted
the agency, . but ‘s_he iioes not specify the date of such
contact, identify the,’individuall with whom her attorney
communicated, or disclose the content of such communication.
See Respoﬁse to Petition for Review, PFR File at Tab 3. We
therefore find that the appellant failed to notify her
supervisor of her employment intentions as directed and that

this portion of the charge of failure to follow instructions

is also sustained.

The agpellant fal;led to _prove discrimination based on

physical handicab.

- Under 29 C.F.R. § 1613.702(a), a handicapped person is
'defined ‘"as onz who: (1) Has a physical or mental
impairment which substantially limits one or more of such
person’s major life actiyities, (2) has a record of such an
impairment or (3) is regarded as having such an
g im’pairment. Since we have found that the appellant has
failed to establish a sensitivity to chemicals and a history
of a substantial limitation upon employability, we find that
she ié not 7;' handicapped person within the meaning of
29 C.F:R. § 1613.702(a). See Forrisi v. Bowen, 794 F.2d
931, 933-34 (4th Cir. 1986) (the Rehabilitation Act covers
'truly disabled but genulnely capable, individuals”).

'I‘hus,—_..we 'f__;a._'-n.d__ fthat:_ she has failed to iake out a prima facie
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case of discrimination based on a physical handicap. See
Savage v. Department of the Navy, 36 M.S.P.R. 148, 152
(1988), and Stalkfleet v. United States Postal Service, 6
M.S.P.R. 637, 647 (1981) (in order to establish a prima
~ facie case of discrimination based on a physical handicap,
an appellant must prove, inter alia, that he or she is a

handicapped person within the meaning of 5 C.F.R. §

1613.702(a)).>

The penalty of removal was reasonable.

Because we find the agency action sustained, we will
address the reasonableness of the penalty imposed. See
Dougias v. Veterans Administration, 5 M.S.P.R. 280, 306
(1981) (the Board will review the agency-imposed penalty
only to determine if the agency considered all the relevant
factors and exercised management discretion within tolerable
limits of reasonableness).

The record shows that, at the time of her removal, the
appellant had more than thirteen yeérs of satisfactory
government service, over twelve of which were with the
agency. See IAF at Tab 1 and Tab 6, Subtab 33. The record
also shows, however, that, on May 2, 1988, the appellant’s

supervisor officially reprimanded her for failing to follow

5 gince we have found no discrimination by the agency based
on physical handicap, we need not address the agency’s
contention that the Board #“should reject” the holding in
Ignacio v. United States Postal Service, 30 M.S.P.R. 471,
486-87 (Spec. ‘Pan. 1986), that an agency is required to
- consider reassignment as a reasonable accommodation of a
" qualified handicapped employee. See PFR'at 21-22.
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his instructions to report for duty, as well for her AWOL.
Id. at Subtab 18. Also, he warned her that her continued
failure to provide theirequested medical documértation, to
notify him of her employment intentions, and to report for
work could result in more serious discipline, including
removal. Id. at Subtabs 18, :31. Nevertheless, the
appellant failed to heed his warnings. -The Board has held
that removal for failure to follow instructions and/or AWOL
may suppert the efficiency of the service. See Proctor, 27
M.S.P.R. at 168-69 (the penalty of removal for refusing to
obey a proper order to rgtﬁrn'to ﬁork after-a period of AWOL
was reasonable); Desiderio .v; Department of the Navy, 4
M.S.P.R. 84, 85 (1980):(unauthorized absence - from duty was
held to be proper grounds for removél.bééause AWOL, by its
very natﬁre, disrupts thé'effigiengﬁ“df;the service). We
findg-ﬁhé?efqre; that femovalfofthe s@st&ihed charées was

: within the tolerable limits of rEaSonableness.

' ORDER-
This is 'the Board‘s finall ordeleint;this appeal.
5 C.F.R. § 1201.113(c).

'NOTICE TO APPELLANT

‘“!ou:han the‘iﬁghtftd request further review of the

. Boaféﬁs §ina;:dé?iéi@nﬁin'yQur appeal.



14

iscri atio 3 1 jew
You may request the Equal Employment Opportunity
Commission (EEOC) to review the Board’s final '&ecision on
your discrimination claims. See 5 U.S5.C. § 7702(b)(1). You
must submit your regquest to. the EEOC at the following

address:

Equal Employment Opportunity Commission
Office of Review and Appeals
1801 L Street, N.W. Suite 5000
Washington, D.C. 20036
You should submit your request to the EEOC no later than 30
calendar days after receipt of this order by vyour
representative, if you have one, or receipt by you
personal;ly, whichever receipt occurs first. See 5 U.S.C.
§ 7702(b) (1).
Piscrimination and Other Claims: Judicial Action

If you do not request review of this order on your
discrimination claims by the EEOC, you may file a civil
action against the agency on both your discrimination claims
and your other claims in an appropriate United States
district court. See 5 U.S.C. § 7703(b) (2). . You should file
your civil action with the district court no later than 30
calendar days after receipt of this order by your
representative, if you have one, or receipt by you
personally, whichever receipt occurs first. See 5 U.S.C.
§  7703 (b) (2). If the action involves a claim of
discrimination based on race, color, religion, se'x,'natipnal
origin, or a haﬁdicapping condition, you may be entitl,ﬂed to

- representation by a court-appointed lawyer and to‘wai\rer,of
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any requirement of prepayment of fees, costs, or other
security. See 42 U.S.C. § 2000e5(f); 29 U.S.C. § 794a.
Other Claims: Judicjal Review
If you choose not to seek review of the Boarg's
decision on your discrimination claims, you may request the
United States Court of Appeals for the Fedéral Circuit to
review the Board’s final decision on other issues in your
appeal if the - court haé jurisdiction. See 5 U.S.C.
§ 7703(b)(1). You must submit your request to the court at
the following ‘address: |
United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439
The court must receive_you; request for review no later than
30 calendar days after receipt of this order by your
representative, if you haver one, or receipt by you
-:personally,t whichever receipt occurs first. See 5 U.S.C.

§ ‘7‘A703‘(b) (1).

FOR THE BOARD:

a ' Clerk of the Board
Washington, D.C.



